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IN THE COURT OF THE DISTRICT JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

District Judge, 

Tinsukia

Title Suit (M) Case No. 126 of 2015

Smti Priya Roy

D/o- Sri Prabir Roy

W/o- Sri Bapi Acharjee

R/o- West Sripuria, Agamani Path, Near Over Bridge

P.O- Sripuria

P.S & Dist. Tinsukia, Assam  .......................... Petitioner

-Versus -

 Sri Bapi Acharjee

S/o-  Sri Jogmoni Acharjee

R/o- West Sripuria, Zig Zag Road

P.O- Sripuria

P.S &  District- Tinsukia, Assam...................   Respondent

 Appearance: 
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D.K Gupta,

Advocate   ........................ For the Petitioner 

J.K Singh,

Advocate        ..................... For the Respondent

Date of Argument:   26/04/2018

Date of Judgment:    10/05/2018

 J   U   D   G   M   E   N   T

1.        This is a suit u/s 27 (1) (b) of the Special Marriage Act,

1954.  The  petitioner  has  prayed  for  divorce  on  account  of

desertion. 

CASE OF THE PETITIONER

2.  The petitioner Smti Priya Roy (Hereinafter as referred to

as the petitioner), being the wife of Bapi Acharjee (Hereinafter

as referred to as the respondent), has stated that her marriage

with the respondent was registered on 14/09/2012, under the

provision of Special Marriage Act, 1954. It has been submitted

by  the  petitioner  that  the  fact  of  her  marriage  with  the

respondent was not disclosed to the parents of the petitioner

at the behest of the petitioner. Accordingly, the petitioner and

the respondent instead of staying together, continued to stay

separately in their respective houses. The petitioner has stated

that  her  marriage  with  the  respondent  was  never

consummated,  nor  the  respondent  ever  took  her  to  her

matrimonial  house.  The petitioner  has stated that  since the

day of her marriage with the respondent, the latter stopped

keeping contact with her. Therefore, the petitioner states that
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the respondent has deserted her since her marriage with him

on 14/09/2012. 

CASE OF THE RESPONDENT

3. The respondent  herein  has contested the case of  the

petitioner  by  filing  a  written  statement.  He  has  denied  the

everments  made by  the  petitioner.  But  the  respondent  has

admitted that he married the petitioner on 14/08/2012, under

the  provision  of  Special  Marriage  Act.  The  respondent  has

stated that after the marriage, both of them mutually decided

to reside separately in the house of their respective houses

and  to  convince  them  to  solemnize  a  social  marriage.

According to the respondent after the marriage on 14/08/2012,

the  petitioner  used  to  visit  his  house  and  they  maintain  a

relationship of a husband and wife. The respondent has stated

that  his  parents  had  already accepted the  petitioner  as  his

wife.  The respondent  has stated that  his  marriage with  the

petitioner has already been consummated. 

4. The  respondent  claimed  that  the  petitioner  being  his

legal married wife, even changed her surname as Smti Priya

Acharjee and the petitioner has procured a PAN card also. The

respondent has further  claimed that  even after filing of  the

present suit, the petitioner used to regularly keep contact with

him and also visited his house and had a relationship of wife

and husband.

5. Under the aforesaid circumstance, the respondent has

stated  that  the  suit  of  the  petitioner  is  based  on  false

averments and is liable to be dismissed. On the basis of the

pleadings of the parties, the following issues are framed in this

case. 
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     ISSUES

Issue No.1. 

Whether  the  marriage  between  the  petitioner  and  the

respondent has not been consummated?

Issue No.2. 

Whether the respondent has deserted the petitioner without

any reasonable ground?

Issue No.3. 

Whether the petitioner is entitled to get the decree, as prayed

for?

6. In  order  to  prove  the  case  of  the  petitioner,  she has

examined three witnesses. She has examined herself and the

witnesses Prabir Roy and Smti Ratna Roy. The respondent Bapi

Acharjee examined himself  and two other witnesses namely

Sandhya Acharjee and Minoti Kar. Here, it may be mentioned

that the respondent did not produce the witnesses Sandhya

Acharjee and Minoti Kar for the purpose of cross examination.

Therefore, their evidence given on affidavit has been expansed

and  shall  not  be  used  in  this  case.  I  have  carefully  gone

through the evidence adduced by both sides. I shall take up

the issues in their given order. 

Issue No. 1

7. It is the petitioner, who has claimed that her marriage

with the respondent  was never  consummated and therefore

she has decided to seek divorce.
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8. Whether  there  was  any physical  relationship  between

the petitioner and the respondent is a difficult task to prove.

Such  activities  are  always  carried  out  in  private.  The

respondent  has  stated  that  the  petitioner  often  visited  his

house and his marriage with the petitioner was consummated.

But the petitioner denied the aforesaid fact. At this stage, I find

myself foreclosed against all options, but to hold that in such a

situation,  I  have  to  accept  the  evidence  of  the  petitioner,

because when a woman claims that her husband did not have

physical relationship with her, I  have to accept that fact, as

because there would never be a witness to prove the contrary.

Under the circumstance, I have reasons to hold that the fact

that the marriage between the petitioner and the respondent

was  never  consummated  has  been  proved  with  mere

preponderance  of  probability.  Accordingly,  this  issue  is

answered in affirmative.

Issue No.2

9. While  deciding  the  issue  no.1,  I  had  held  that  the

marriage  between  the  petitioner  and  the  respondent  was

never consummated. It may be stated that the respondent has

claimed that the petitioner often used to come to his house

and  they  had  consummated  their  relationship.  Here  in  this

case, the PW2 Prabir Roy, is the father of the petitioner and

the PW3 is the mother of the petitioner. Both of them agreed

that after the marriage of the petitioner and the respondent,

the petitioner continued to reside in their house. The fact that

the petitioner often used to visit the house of the respondent

after  the  marriage  has  not  been  proved  by  the  material

evidence.



6

10. The  respondent  has  stated  that  he  had  failed  to

persuade his parents for a social marriage with the petitioner.

Therefore, at this stage I have sufficient reasons to hold that

the respondent has failed to prove that after his marriage with

the  petitioner,  she  used  to  visit  his  house  and  accordingly

there are  grounds for  presuming that his marriage with the

petitioner was consummated.

11. Here in this case, I find that only on the ground of non-

consummation of the marriage and  on the ground that the

petitioner did not take her to his house, the petitioner has filed

the present case. 

12. On the subject  of  cruelty  to  wives,  Lord Denning has

very  well  said  in Sheldon  v.  Sheldon  [(1966)  2  All  ER 257]

--------- ‘the categories of  cruelty  are not closed’.  Each case

may be different. We deal with the conduct of human beings

who are not generally similar. Among the human beings there

is no limit to the kind of conduct which may constitute cruelty.

New type of cruelty may crop up in any case depending upon

the human behaviour, capacity or incapability to tolerate the

conduct complained of.  Such is the wonderful  (sic)  realm of

cruelty’.        

13. In Sheldon (supra), the famous words of Lord Denning

may be quoted –

“I rest my judgment on the ground that he has persistently,

without the least excuse, refused her sexual intercourse for six

years. It has broken down her health. I do not think that she

was called on to endure it any longer. It has been said that, if

abstinence from intercourse causing ill health can he held to

be cruelty, so should desertion simplicitor leading to the same

result.
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14.  The  witnesses  on  the  petitioner  side  have  been

extensively  cross  examined  by  the  respondent.  I  find  that

there is nothing in their cross examination to disbelieve them.

Hence, I hereby hold that the petitioner has proved the fact

that the respondent has deserted the petitioner without any

reasonable ground. This issue is answered in affirmative. 

Issue No.3.

15. In the light of the decisions arrived in Issue no. 1 and

the  Issue  no.2,  the  present  issue  does  not  require  any

discussion at all. Accordingly I hereby hold that the petitioner

is entitled to a decree as prayed for. Therefore, this issue is

also decided in favour of the petitioner. 

        ORDER

16. In  the  result,  the  suit  of  the  petitioner  is  decreed.

Considering the nature of the case, the parties are directed to

bear their  own costs.   The marriage between the petitioner

Smti  Priya Roy and the respondent Sri  Bapi Acharjee stands

dissolved.  The  petitioner  has  not  prayed  any  other  relief.

Therefore, a decree may be drawn up accordingly. 

    Given under my hand and seal of this Court on this

10th day of May, 2018.

          (P.J. Saikia)

          District Judge

                    Tinsukia 

Dictated & corrected by me.  

                District Judge       

         Tinsukia


